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Future New Year’s Resolutions: Will Your Wellness Program Still Be There to Help?

BY KARA M. MACIEL, ADAM C. SOLANDER AND

LINDSAY A. SMITH

W ith the New Year squarely in the rear view mir-
ror, now is the time when many of our grandi-
ose resolutions to get healthy may run out of

steam. For individuals who are relying upon their em-
ployer’s wellness initiative to provide them with the re-
sources they need to succeed in their resolutions, recent
regulatory and legislative changes could jeopardize
their ability to rely on their employers in the future.

Employer sponsored wellness initiatives have grown
in popularity because of the benefits they offer to both
employees and employers. First and foremost, wellness
programs allow employees to improve their health and
well-being by giving them access to health initiatives
and promoting health awareness.

Not only is this valuable to the individual employees,
but employers may benefit from a more productive
workforce and a decrease in the rate of employee ab-
senteeism and presenteeism.

Second, and of great significance to employers in
light of the Affordable Care Act (ACA), wellness pro-
grams have the potential to curb the rising costs of
health care. Because wellness programs foster a
healthier workforce, employees may require less hospi-
talization, doctor’s visits and other forms of ‘‘sick care’’
that raise the costs of coverage. For some employers,
wellness programs provide a building block toward the
development of more sophisticated value-based pur-
chasing and population health-management programs.

Although the text of the ACA seems to heavily pro-
mote the use of wellness programs by employers, the
complexity of the final regulations for wellness pro-
grams under the ACA and the potential impact of other
federal regulations create hurdles to employer imple-
mentation of wellness programs. This article will exam-
ine these threats to employer wellness programs and
propose some steps that employers may use to limit the
risk associated with wellness programs.

I. A New Year Means New Costs
It is difficult to predict how the ACA may impact the

cost trend of employer sponsored coverage in the long
run. However, some expect that employers will likely
see substantial increases in their health-care coverage
costs under the ACA in the short term, making supple-
mentary programs that could decrease the cost of cov-
erage even more attractive than they have been in the
past.

For example, the ACA will require employers with 50
or more workers to provide affordable coverage to em-
ployees who work at least 30 hours per week. For some
employers, this change could greatly increase the num-
ber of employees who are potentially eligible for em-
ployer sponsored coverage.

Additionally, some of the employees now eligible for
coverage may have access to insurance and, as a result,
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adequate care for the first time. As a result, a potentially
sicker population could be reflected in the costs of cov-
erage as these individuals get the care they need to be-
come healthy.

Moreover, the ACA constrains the employer’s ability
to share the costs of coverage with employees, prohib-
its annual and lifetime limits on the essential health
benefits each employee health-care plan must provide,
and allows for coverage of employee dependents until
they reach the age of 26.

All of these provisions have the potential to increase
the cost of coverage in the short term. Further, if the
cost of health-care coverage continues to rise, the im-
pact of the so-called ‘‘Cadillac tax’’ may become an in-
evitable reality for employers.

Beginning in 2018, health insurers and health plan
administrators will be charged a 40 percent nondeduct-
ible excise tax, known as the Cadillac Tax, for coverage
that exceeds certain price threshold levels. The thresh-
old levels in 2018 will be $10,200 for individual cover-
age and $27,500 for family coverage.

Thus, if an employer pays $10,500 to cover an indi-
vidual employee, it will owe $120 under the tax, be-
cause the cost of coverage is $300 over the threshold
level. This threshold level will increase each year based
on the Consumer Price Index for Urban Consumers
(CPI-U) and without consideration to medical inflation.
Due to the fact that health-care costs generally rise at a
faster rate than the CPI-U, employers may inch closer
to these thresholds each year through no fault of their
own.

Many employers are attempting to curb the rising
costs of coverage by changing plan design or banding
together to get a better deal on the coverage they pur-
chase, but the requirement that coverage provide mini-
mum value under the ACA constrains the modifications
an employer can make. Thus, plan design changes are
likely only a short-term solution and do very little to ad-
dress employee cost drivers that are the primary reason
plan costs are increasing.

Further, some employers are engaging in workforce
management techniques to limit the number of full-time
employees eligible for coverage.

However, Section 510 of the Employee Retirement In-
come Security Act prevents employers from improperly
interfering with an employee’s attainment of a right to
which such employee is or may become entitled under
the plan. Thus, an employer may run afoul of the ERISA
Section 510 if it attempts to alter an employee’s hours
to avoid the minimum 30-hour per week qualification.
Such solutions to the cost of coverage may create more
costs than they save and may result in employee morale
issues.

In order to decrease costs in the long-term, employ-
ers have to improve the health of their populations.
Wellness programs may offer a sustainable alternative
method to decrease the costs of health-care coverage
without having to alter plan features or employee
hours. However, an employer must delve into the com-
plexities of the wellness program regulations to ensure
a compliant program before implementation of this
cost-saving method may be fruitful.

II. Dealing with the 2013
Hangover—Complexities of the Final Rule

and Related Regulations
On May 29, 2013, the Department of Labor, in con-

junction with the Department of Treasury and the De-
partment of Health and Human Services, released final
regulations governing the provision of incentives for
nondiscriminatory wellness programs in group health
plans. The final regulations made several changes to
the prior regulations enacted under the Health Insur-
ance Portability and Accountability Act. In pertinent
part, the final rule1:

s increases the incentive a plan may offer a partici-
pant for participation from 20 percent, under HIPAA, to
30 percent of the cost of coverage under the ACA;

s increases the maximum permissible incentive for
wellness programs designed to prevent or reduce to-
bacco use at 50 percent of the cost of coverage;

s further defines the categories of wellness pro-
grams; and

s articulates various patient protections that must be
present in compliant wellness programs.

The increase in permissible incentives makes well-
ness programs a more effective method for decreasing
the cost coverage, because higher incentives will likely
increase employee participation and adherence. How-
ever, other than the increased incentive amount, the
regulations generally increase the complexity of well-
ness programs that may function as a deterrent to
implementation for some employers.

Under the past and current regulations, there are two
main types of wellness programs: (1) participatory and
(2) health-contingent.

Participatory wellness programs allow an employee
to achieve a reward, if one is offered, without having to
meet any conditions related to a health factor. Ex-
amples of participatory wellness programs include an
employer-subsidized gym membership or a reward to
employees who complete diagnostic testing. Because
participatory wellness programs aren’t contingent on a
health factor, they aren’t as strictly regulated as health-
contingent programs. The main regulatory requirement
for participatory wellness programs is that they be of-
fered to all similarly situated individuals.

Alternatively, health-contingent wellness programs
require an employee to complete some undertaking
based on a health factor to achieve a reward or avoid a
penalty.

For example, smoking cessation programs are
health-contingent in many cases, because they reward
or penalize an employee based on her ability to quit
smoking or participate in a smoking cessation program.
The program can either be outcome based, an employee
must satisfy a condition related to a health factor, or
activity-only, an employee must complete a specific ac-
tivity related to a health factor. Under both types of
health-contingent wellness programs, the employer
must offer a reasonable alternative to employees who

1 Incentives for Nondiscriminatory Wellness Programs in
Group Health Plans, 78 Fed. Reg. 33, 158 (June 3, 2013) (to be
codified at 26 C.F.R. pt. 54; 29 C.F.R. pt. 2590; and 45 C.F.R.
pts. 146-47).
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are unable to satisfy the condition or complete the ac-
tivity and provide such individuals with the same full re-
ward as individuals who meet the initial wellness stan-
dards.

The 2013 final regulations modify the reasonable al-
ternative standard requirement, making it more diffi-
cult for employers to interpret and implement. Al-
though the standard applies in both outcome-based and
activity-only programs, it differs in its requirements.
The administration of such requirements is a good ex-
ample of the complexity introduced through the final
regulations.

Activity-only programs, such as walking or diet pro-
grams, must offer a reasonable alternative to an em-
ployee unable to complete the activity or for whom it is
unadvisable to attempt the activity because of a health
condition. For employees who have requested a reason-
able alternative in an activity-only plan, the final rule
permits employers to require verification from the em-
ployee’s personal physician that the health factor
makes it unreasonably difficult for the employee to
complete the activity.

Outcome-based programs, such as a program that
provides a reward to someone maintaining a healthy
cholesterol level, must offer a reasonable alternative to
an employee who cannot meet the condition related to
a health factor regardless of the employee’s medical
condition or health status.

Thus, an employer can’t require verification from the
employee’s personal physician in the case of an
outcome-based program. Additionally, an employer
must allow an employee to follow the recommendations
of her personal physician as another reasonable alter-
native, even if the employee doesn’t have a medical jus-
tification for her inability to comply.

The complexity involved with administering
outcome-based programs may make such programs
less attractive to employers, because employers must
offer several different alternatives to employees other-
wise unable to achieve the reward or avoid the penalty
with varying regulatory requirements.

For example, employers must ensure that they only
ask for a physician’s note in the appropriate circum-
stances. It isn’t always clear how a wellness program
should be classified, and one program may contain both
activity-only components and outcome-based compo-
nents. In such circumstances, an employer may ask for
a physician’s verification of the employee’s health con-
dition solely for the activity-only components and must
abide by a physician’s recommendation without any
medical justification solely for the outcome-based com-
ponents.

This difference in the treatment of the two types of
health-contingent wellness programs makes for many
uncertainties among employers.

Furthermore, the regulations solicit comments in sev-
eral areas which may inject additional complexities into
the administration of wellness programs.

For instance, the regulations may, in the future, limit
an employer’s ability to tailor their wellness activities to
the unique needs of their workforces. While the regula-
tions don’t currently require wellness programs to be
based on established evidenced-based standards, the
regulators consider this to be a best practice and are so-
liciting comment on whether such standards should be
required.

While evidenced-based standards are certainly ben-
eficial and will likely improve the effectiveness of many
wellness programs, creating a ‘‘hard and fast’’ rule re-
quiring evidenced-based standards may stifle innova-
tion. Employers are in a unique position to understand
their employee’s health risks, and thus should have the
flexibility to design programs to meet those needs even
if evidence based standards don’t currently exist.

Other regulations affecting wellness programs also
add greater complexities to the implementation of em-
ployer programs. On April 30, 2013, the Internal Rev-
enue Service proposed a rule that, in part, would pre-
vent employers from counting any incentive offered
through their nontobacco-cessation wellness programs
toward establishing the affordability or minimum value
of the plan in connection with the employer mandate.2

Under the minimum value requirement of the ACA, an
employer must cover at least 60 percent of the shared
cost of coverage. According to the proposed rule, any
incentive offered in connection with a nontobacco ces-
sation wellness program wouldn’t be calculated into the
employer’s contribution in determining whether that 60
percent threshold amount has been met. Furthermore,
employers are prohibited from assuming an employee
has achieved the rewards available to them under a
wellness program when calculating whether a plan is
affordable under the employer mandate.

The proposed rule, however, contains one exception.
If the employer implements a smoking cessation pro-
gram, any incentive offered in conjunction with smok-
ing cessation will count toward establishing the mini-
mum value and affordability of the plan. Thus, a $100
incentive offered to employees who achieve a healthy
blood pressure level wouldn’t go toward calculating
minimum value or affordability, but an employer could
use a $100 incentive offered to employees who quit
smoking to meet its minimum value and affordability
requirements.

Although smoking cessation programs are widely ad-
opted and lead to healthier employees, programs that
motivate employees to adopt other healthy lifestyle
choices are also an important factor in improving em-
ployee health. Inclusion of all wellness incentives in
these calculations would promote more widespread
adoption of these programs and encourage employers
to cater their wellness programs to the particular needs
of their employees. As currently constructed, this pro-
posed rule only rewards employers for using one type
of wellness program and that type of program may not
be the most beneficial to the employer’s particular em-
ployee population.

Additional regulation of wellness programs is likely
and may clear up some of the current questions and
competing interests in the final regulations. It may also
create new obstacles to an employer’s implementation
of a wellness program.

No matter the outcome of further regulation, the le-
gality of incentivizing certain aspects of a wellness pro-
gram will remain uncertain under the provisions of the
Americans with Disabilities Act and the Genetic Infor-
mation Non-Discrimination Act.

2 Minimum Value of Eligible Employer-Sponsored Plans
and Other Rules Regarding the Health Insurance Premium Tax
Credit, 78 Fed. Reg. 25,909 (May 3, 2013) (to be codified at 26
C.F.R. pt. 1).
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III. Potential Threats to Your
Wellness Program

On May 8, 2013, the Equal Employment Opportunity
Commission held a meeting concerning the impact of
federal equal employment opportunity laws on wellness
programs and the need for clarification from the EEOC
became quite clear.

A panel of experts made it apparent to the EEOC that
those implementing wellness programs require more
guidance to avoid violations of the applicable laws, such
as the ADA, GINA and even Title VII of the Civil Rights
Act.3

For example, the employer community asked the
EEOC to clarify the meaning of ‘‘voluntary’’ as it relates
to voluntary wellness programs permitted under the
ADA. Additionally, some panelists also urged the EEOC
to provide more guidance on the intersection between
wellness programs and GINA. Both points have come to
the forefront of discussion as wellness programs have
grown in popularity, and the EEOC has yet to provide
clear guidance on either issue.

Regulations in both HIPAA and, now, the ACA permit
employers to offer incentives to employees who partici-
pate in their wellness programs.

Under the ACA, employers can offer employees in-
centives of up to 30 percent of the cost of coverage, po-
tentially creating a substantial reward or penalty for the
employee.

Although such incentives are permissible under well-
ness program regulations, large incentives may remove
the voluntary nature of the program required by the
ADA. In a letter dated Jan. 6, 2009, EEOC legal counsel
addressed the use of financial incentives in wellness
programs as it relates to the ADA. In that letter, EEOC
counsel stated that financial inducements equal to 20
percent of the cost of coverage or lower, the allowable
maximum under HIPAA at the time, would satisfy the
ADA’s voluntary participation requirement.4

Furthermore, the counsel letter asserted that this was
an appropriate limit on financial incentives because
‘‘the ADA lacks specific standards on financial induce-
ments.’’ This letter of interpretation, however, was re-
scinded on March 6, 2009.

Since the 2009 letter, the EEOC has received many
inquiries pertaining to the use of financial incentives
under the ADA and GINA. For example, in an Informal
Discussion Letter dated June 24, 2011, EEOC counsel
made it clear that GINA prohibits financial incentives to
obtain genetic information as part of a wellness pro-
gram, but was much less definitive in how incentives
could be implemented under the ADA.5

The letter asserted that the ADA requires a wellness
program be voluntary and a wellness program is con-
sidered voluntary ‘‘as long as the employer neither re-
quires participation nor penalizes employees who do
not participate.’’

Further, the letter stated that the EEOC hadn’t taken
a stance as to whether or to what extent an employer

could offer financial incentives to participate in well-
ness programs that include medical examinations and
disability-related questions, while maintaining a truly
voluntary program. No further clarity has yet been pro-
vided.

Recent court proceedings further demonstrate the
need for clear and direct guidance on these issues.

In 2012, the U.S. Court of Appeals for the Eleventh
Circuit found in favor of an employer who charged em-
ployees $20 on each paycheck if they had enrolled in
the group health-care plan, but refused to participate in
the health risk assessment and health screening as part
of the employer’s wellness program.6

The class action plaintiffs asserted that the wellness
program’s penalty for refusal to participate in the as-
sessment and screening established a nonvoluntary
medical examination or disability-related inquiry in vio-
lation of the ADA. The appeals court decided not to ad-
dress the issue of voluntariness and instead decided in
favor of the employer, because its wellness program fell
within the ADA’s safe harbor provision.

The safe harbor provision exempts terms of a bona
fide benefit plan from the requirements of the ADA, in-
cluding the prohibition against mandated medical ex-
aminations and disability-related inquiries. The court
determined that the wellness program was a term of the
group health plan, because it was administered by the
same insurer as the plan and was only offered to plan
enrollees, among other reasons. Therefore, the court
held that the assessment and screening could be re-
quired by the employer.

Without guidance from the EEOC on this issue, the
courts are left to form their own interpretations of the
ADA and its application. Other courts may choose to
follow the logic and reasoning of the Eleventh Circuit as
similar issues arise, causing the voluntary nature of
wellness programs to become a moot issue. The finding
of the Eleventh Circuit, however, is very fact specific
and may not be applicable to other complaints regard-
ing wellness program incentives.

Furthermore, because the EEOC hasn’t provided any
specific guidance on this issue, courts may come up
with differing interpretations of the ADA’s applicability
to wellness programs, creating a ‘‘patchwork’’ quilt of
regulation which varies from judicial district to judicial
district and, potentially, state-to-state. The absence of
generally applicable guidance also creates greater po-
tential liability for employers. As Seff v. Broward
County and other similar cases demonstrate, this type
of claim lends itself to class actions.

Wellness program regulations require uniform appli-
cation of the particular incentive. Therefore, all affected
employees will be similarly rewarded or penalized. This
creates a significant cost consideration for employers as
they develop and implement their wellness plans and
will likely play into the decision of whether to imple-
ment a wellness program at all.

This lack of clear regulation hasn’t only created legal
concerns for employers, but some employers have
faced criticism from their employees and the public be-
cause of the uncertainty surrounding permissible well-
ness programs under the ADA and GINA.

Recently, the Pennsylvania State University revoked
one of the terms of its wellness program due to strong
disapproval from its staff. The wellness program at is-

3 Press Release, EEOC, Employer Wellness Programs Need
Guidance to Avoid Discrimination (May 8, 2013) (http://
www.eeoc.gov/eeoc/newsroom/release/5-8-13.cfm) .

4 Letter from EEOC Office of Legal Counsel (Jan. 6, 2009)
(on file with the EEOC).

5 Letter from EEOC Office of Legal Counsel (June 24, 2011)
(on file with the EEOC). 6 Seff v. Broward County, 691 F.3d 1221 (11th Cir. 2012).
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sue charged employees, who declined to fill out an on-
line health assessment questionnaire, $100 per month.
Penn State implemented this penalty in an attempt to
reign in growing health-care costs by educating plan
participants on their health risk factors.

Although Penn State decided to replace its penalty
with a reward for employees who chose to participate in
the questionnaire and other aspects of its wellness pro-
gram, the public criticism has led to further calls for de-
finitive guidance from the EEOC.

In a Sept. 23, 2013, letter to the EEOC commission-
ers, Rep. Louise M. Slaughter (D-NY) encouraged guid-
ance on what type of information may be collected
through wellness programs and a definition for ‘‘volun-
tary’’ participation.7 Slaughter noted that plans, like the
one at Penn State, may run afoul of the letter and intent
of the ADA and GINA, as such a penalty doesn’t make
the program truly voluntary. Although the parameters
on the use of financial incentives in wellness programs
is unclear, it is evident that employers face less poten-
tial for liability if they focus on rewards over penalties
in motivating employee participation in wellness pro-
grams.

Employers shouldn’t be dissuaded from using well-
ness programs as a means to control the rising costs of
health care, but should be mindful of the tools they use
in creating an effective wellness program.

IV. EAPs May Help Keep the Cost of Coverage
Lean in 2014

In addition to wellness programs, employers fre-
quently use Employee Assistance Programs to improve
the health and well-being of employees. Employers pro-
vide a wide range of benefits to employees through an
EAP, such as substance abuse intervention, mental
health counseling, or referral options, as well as finan-
cial and legal services. While these programs are seen
as providing a substantial benefit to employees, EAPs
aren’t intended to provide comprehensive health ben-
efits. EAPs are generally administered separately from
the group health plan and don’t require enrollment in
the health plan to allow participation.

As a result of the benefits offered by EAPs, some
within the employer community have expressed con-
cern that many employer-provided EAPs would be con-
sidered group health plans under ERISA and therefore
subject to the ACA market reform provisions.

Such an interpretation would severely limit the use of
EAPs as employers would be unable to offer EAP ben-
efits to employees not in the group health plan, because
EAPs couldn’t incorporate the market reform provi-
sions of the ACA. Furthermore, if an EAP is considered
to be a group health plan and is the sole plan offered to
an employee, the offer may preclude the employee from
receiving a tax credit to purchase alternative health-
care coverage through an exchange.

If an EAP qualifies as an excepted benefit, however,
it will not be affected by the same legal requirements
under the ACA. Excepted benefits aren’t subject to the
ACA’s market reforms and aren’t minimum essential
coverage. On Sept. 13, 2013, the Department of Labor
issued guidance regarding the impact of the ACA on

certain employer health-care arrangements.8 The docu-
ment stated that an EAP will be considered an excepted
benefit until further guidance is released if it doesn’t
provide ‘‘significant benefits in the nature of medical
care or treatment.’’

Under the current proposed regulations, an EAP
must meet four criteria to qualify as an excepted ben-
efit beginning in 2015.

The first criterion prohibits employers from provid-
ing ‘‘significant benefits in the nature of medical care.’’
The second qualification is that EAP benefits cannot be
coordinated with other benefits under a group health
plan. Three conditions must be met under this criterion:

s 1. Participants in the same group health plan must
not be required to exhaust benefits under the EAP be-
fore an individual is eligible for benefits under the
group health plan.

s 2. A participant’s eligibility for benefits under the
EAP must not be dependent on participation in another
group health plan.

s 3. Benefits under the EAP must not be financed by
another group health plan.

The third criterion for an EAP to qualify as an ex-
cepted health benefit requires that no employee premi-
ums or contributions be required for participation. Fi-
nally, the fourth qualification prohibits employers from
mandating cost sharing for employee participation in
the EAP. An employer’s EAP must meet all four of these
criteria to be exempted from the ACA’s requirements as
an excepted benefit.

Though the guidance and proposed regulations allow
EAPs to include some health-related benefits without
triggering the market reform requirements of the ACA,
the possibilities are still quite limited. The DOL is cur-
rently requesting comment on proposed regulations
and their applicability. Of particular note, the DOL has
requested comment on a proposal to define ‘‘significant
benefits in the nature of medical care.’’

Specifically, the DOL requests comment on whether
a program that provides no more than 10 outpatient vis-
its for mental health or substance use disorder counsel-
ing, an annual wellness checkup, immunizations and
diabetes counseling, with no inpatient care benefits,
should be considered to provide significant benefits in
the nature of medical care.

Like the proposal to incorporate evidenced-based
standards into wellness programs, many within the em-
ployer community believe hard and fast rules like the
one proposed would limit an employer’s ability to target
EAPs to the needs of their workforces.

If an EAP offers medical care or could be interpreted
as doing so, it will be subject to the provisions of the
ACA. But the DOL guidance allows employers to use a
reasonable, good faith interpretation of whether an EAP
provides significant benefits in the nature of medical
care or treatment. Although the current guidance al-
lows some flexibility in determining whether an EAP of-
fers significant benefits, employers developing an EAP,
or that are currently employing an EAP, will likely be

7 Letter from Rep. Louise M. Slaughter, U.S. Congress, to
EEOC commissioners (Sept. 23, 2013) (on file with EEOC).

8 Technical Release, Department of Labor, Application of
Market Reform and other Provisions of the Affordable Care
Act to HRAs, Health FSAs, and Certain other Employer
Healthcare Arrangements (Sept. 13, 2013) (on file with the De-
partment of Labor).
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subject to stricter regulation of EAPs in the future and
should err on the side of caution in developing health-
related benefits under their EAPs.

V. Conclusion
Employers shouldn’t be discouraged from employing

cost-saving tools, such as wellness programs and EAPs,
but must be aware of the legal implications associated
with devising and implementing such programs. The
ACA actually encourages the use of wellness programs
with increased incentives to help motivate employee
participation and cut health-care costs.

Implementing regulations and other federal legisla-
tion, however, seems to undermine that objective.

These differing messages from the government have
created and will continue to create uncertainty among
employers until clearer guidance and/or regulations are
issued.

Nevertheless, it is essential that employers take steps
now to cut costs before the Cadillac Tax takes effect
and both tools, particularly wellness programs, have al-

ready proven to be effective cost-cutting methods. De-
spite the uncertainty, employers should take the follow-
ing steps to ensure wellness programs are as compliant
as possible:

s monitor employee reactions to incentives or penal-
ties to determine whether the program is truly ‘‘volun-
tary,’’

s utilize employee input regarding program initia-
tives,

s classify carefully each feature of the wellness pro-
gram to ensure reasonable alternatives are available,

s consider employing a reward over a penalty in mo-
tivating employee participation in wellness programs,

s use the four criteria provided in the proposed
regulations to evaluate any EAPs and determine
whether they are subject to the requirements of the
ACA, and

s involve counsel where uncertainty exists.
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